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IN THE
UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

Thomas S. Nowell, Willis E. Nowell, \

The Nowell Mining & Milling Com-

pany, a coiporation, and the Alaska
Nowell Gold Mining Company, a cor-

poration. Appellants,

vs.

John C. McBride, as Receiver of the Ber-

NERs Bay Mining & Milling Company,
and Henry Endicott, Intervener,

Appellees. I

\ No. 1436.

Upon Appeal from the United States District

Court for the District of Alaska,

Division No. 1.

PETITION OF APPELLANTS FOR A
REHEARING.

We have read with great care the opinion of the

Court affirming the decree of the District Court for

Alaska, Division No. 1, and believe that we may not

only with propriety, but that it is our duty to ask for

a rehearing hereof on the following grounds, before

presenting which we call attention to the fact that

the evidence in the case shows that 28 stockholders,

holding in the aggregate 8,556 shares out of the whole

10,000 shares in the corporation, were present or

represented at the June 24, 1896, meeting, and that



only one out of all the stockholders, to wit, Henry

Endicott, the intervenor, holding but 133 shares, or

if William Endicott, Jr., is counted as inferentially

objecting, but two stockholders holding together but

366 shares, appears, or appear to have made any

objection to the action of the meeting of June 24, 1896,

in accepting the offer of T. S. Nowell for the twelve

properties only:

1. The Court erred in holding that on November 4,

1895, Willis E. Nowell became the owner of the Johnson

Group of claims {the property in controversy)

.

With all deference to this Court, we most respect-

fully submit that important parts of the evidence

must have been overlooked in reaching this conclusion.

While it is true that the deed of this property to Willis

E. Nowell is dated November 4, 1895, yet this deed

was not recorded till September 21, 1898, and bears

ten cents of internal revenue stamps; thus showing

that it was not executed until after the passage of

the Internal Revenue Act of 1898. (Rec, pp. 390-392.)

The whole circumstances surrounding this trans-

action, furthermore, are brought out in the plaintiff's

and intervenor's {appellees) evidence, and is not dis-

puted. Willis E. Nowell, for the plaintiffs, testified,

page 354:

"Q. When did you acquire those properties?

(Meaning the Johnson claims.)

A. I think the last payment was made in 1898.

I am not sure of that.

Q. In 1898?

A. I think so, I am not certain.

Q. Then in June, 1896, did you not own them?
A. No, sir.



Q. You did not?
A. No, sir."

Again on page 358

:

" Q. I understood you to say that at that time
(June, 1896) you did not own the Johnson proper-

ties?

A. No, sir.

Q. How long after that before 3^ou acquired
the Johnson Group?

A. To the best of my recollection, I think the
last payment was made in 1898, but of course I

would want to look that up to be sure.

Q. You mean to say that you had no interest

in those claims in June, 1896?
A . They had not been paid for.

Q. I am not asking 3^ou that. I am asking
you if you had any interest in the Johnson Group
in June, 1896?

A. I think not."

Again on page 364

:

" Q. Did you eventually buy the Johnson Group
of mines?

A. Yes, sir.

Q. I understood you to say that the first pay-
ment for them was made in 1898?
A . I am not sure, but to the best of my recollec-

tion it w^as.

Q. How much did you pay for them ?

A. Twenty-five thousand dollars
"

And on page 365

:

" Q. When were the Johnson mines, or the

Johnson Group as they are commonly called, first

contracted for by you?
A. First what?"

Q. Contracted for — when did you begin to

acquire an interest in the property?
A. I think it was in the fall of 1896, to the best

of my recollection. . . .



I wish, to change my answer to 1895, to the best

of my recollection."

Again on page 235, William Endicott, a brother

of the intervenor, Henry Endicott, and a stockholder

in the Berners Bay Mining & Milling Company, testi-

fied:

" Since June, 1896, I learned that Mr. Nowell
was still indebted to the original owners of the

Johnson claim and that, as a matter of fact, he

was not an owner, nor was his son Willis an owner
of the claim, as they represented themselves to

be in June, 1896, and I further learned that he

and his son merely had an option on the property

on which a portion of the purchase money had
been paid. I preferred to assist him in com-
pleting his contract of purchase rather than have
him forfeit all previous payment, and I preferred

to postpone any claim I might hold with reference

to that group, at least until such time as the title

might be completed."

This was all the evidence upon the question, and

it was all evidence of the plaintiff and intervenor , and

since it sufficiently disclosed the truth, viz., that in June,

1896, Willis E. Nowell merely had an option on the

Johnson Group, and was not its owner and did not become

the owner until 1898, the defendants offered no evidence

upon the question. They were satisfied with this

statement of the facts from a witness of the plaintiffs

and a man most vitally interested in the case. And

we think, in the absence of any evidence to the contrary,

the Court was in error in holding that Willis E. Nowell

was the owner of the Johnson Group in 1896, or at

any time prior to 1898.

We most earnestly press for a reconsideration

of this matter because it has a most important bearing



upon the question of the alleged contract of sale of

the Johnson properties to the Bemers Bay Company

in June, 1896, as we will later herein point out.

2. The Court erred in holding that the purchase

by Henry Endicott of the Johnson Group was with tJie

assent of Thomas S. Nowell.

Without this holding and finding of fact, the

whole matter of the negotiation between Thomas

S. Nowell and Henry Endicott, had on June 3, 1896,

must necessarily be eliminated from the case. Yet

this conclusion of fact is absolutely unsupported by

a scintilla of evidence. The plaintiffs merely intro-

duced the unsigned letter or memorandum of Jime

3, 1896, written by Thomas S. Nowell. (Rec, pp.

169-173.) In this letter the amotmt to be raised

to purchase the 46 bonds and the 292 shares of stock

is stated to be $47,948.33, which was the face value

with accumulated interest of the bonds alone, the

stock being the supposed profit of the transaction.

T. S. Nowell proposed that he would take 20 of the

bonds and a proportionate amount of stock, and

Endicott was to take the remaining 26 bonds and the

remaining stock. There is no question as to the terms.

The only two witnesses who gave testimon}^ concerning

the transaction were Henr}'' Endicott and William

Endicott. Henry Endicott merely states (p. 166):

" I and my associates who had become interested

through me in the matter advanced $42,736.58,

as cash on June 15, 1896, for the purchase of

forty-one of the bonds mentioned in Nowell's

proposition. I and my associates took fifteen

bonds more than was originally required by Now-
ell's proposition of June 3."



William Endicott (pp. 213, 214), after giving

the substance of the memorandum of June 3, 1896,

and basing his testimony upon that, says, at page 214:

" He (Nowell) then proposed to convey certain

claims, including the Johnson mine, to compen-
sate for the new issue of stock, and give additional

security to new bondholders, provided we would
purchase the mortgage bonds mentioned in his

proposition. We took fifteen bonds more, in fact,

than proposed by Nowell in his proposition.''

(Italics ours.)

Now it will be borne in mind that this money

was not paid to T. S. Nowell; it was paid to the holders

and owners of the bonds and stock purchased, the

parties who were unwilling to extend the time of

payment of the bonds. These third parties held

the 46 bonds and the 292 shares of stock, and Nowell 's

proposition to Endicott was that he should take 26

and Nowell 20 bonds.

The Endicotts both testify that they bought

fifteen more than Nowell proposed for them to buy,

and there is nowhere the slightest evidence that Nowell

was informed of or consented to this. The purchase

of the 41 bonds by the Endicotts was, so far as this

record shows, a voluntary act on their part, made

for the purpose of getting the bonds and stock, and

incidentally to help the company in which they were

interested. It was to help themselves, not T. S. Nowell.

This being true, that transaction cannot form

any part of the consideration for the Johnson Group

from the Nowells. That transaction was a complete

and separate matter, negotiated between the Endicotts

and the holders of the bonds. It was not done to
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benefit Nowell, and his proposition as made was

neither accepted nor carried out by the Endicotts.

This finding that the change from 20 to 41 bonds,

as the amount the Endicotts were to take, wholly

unsupported as it is in the evidence, has an important

bearing upon the case and we earnestly ask the Court

to reconsider it.

3. The Court erred in holding in effect that at the

stockholders' meeting of June 24, 189G, " Thomas S.

Nowell caused to he submitted a written offer, addressed

to the Bcrncrs Bay Company, signed by himself and as

agent for Willis E. Nowell, to sell, convey, or cause to be

conveyed to the company the fifteen mining claims named

in the notice of call for the special meeting, for and in

consideration of 15,000 shares of new stock of said

corporation, of the par vahie of one hundred dollars

each. That said corporation accepted said offer and

paid said Thomas S. Nowell and Willis E. Nowell the

proposed consideration therefor; that thereby the corpora-

tion purchased and become the equitable owner of the

three mining claims known as the Johnson Group.'"

The above finding is the crucial question in the

case, without which the decree rendered below and

affirmed by this court cannot stand.

This finding constitutes the contract which was

specifically enforced. Without it there is no contract.

The burden of proof was upon the plaintiff, of course.

Until he had introduced some evidence tending to

show, first, an offer on the part of the Nowells to sell

the fifteen claims to the Berners Bay Company, and

second, an acceptance of said offer, there was no issue

of fact raised which put the defendants upon proof.



The testimony of Thomas S. Nowell is that prior

to the stockholders' meeting, " it was decided to simply

include the twelve claims;" and that for this "there

was a good reason;" and that "there was no proposi-

tion of that kind" (i.e., for all the fifteen claims).

"The proposition was for the twelve claims that was

made at the stockholders' meeting. " {Tr. 306,307.)

Again he says the entire fifteen claims "never were

offered formally or informally to the company to my
knowledge or recollection" {Tr. 320.) He admits

that there were conversations, suggestions and propo-

sitions concerning the Johnson properties. {Tr. 305,

309, 320.) He did, therefore, specifically testify that

he never offered the Johnson properties to the corpora-

tion. He was not specifically contradicted. His testi-

mony was confirmed by the sworn corporate records

of the meeting of June 24, 1896.

This Court in the opinion filed does not find that

there was any direct evidence that Thomas S. Nowell

ever made an offer to the Bemers Bay Company.

The argument and holding of the Court, as we under-

stand it, is that the production of the offer with the

words "last twelve" interlined, was sufficient in the

absence of explanation to sustain a finding that the

document before its alteration was submitted to the

stockholders' meeting.

In support of this holding the Court quotes from

Smith V. U. 5., 2 Wall, 219, 232:

"General rule is, that where any suspicion is

raised as to the genuineness of an altered instru-

ment, whether it be apparent upon inspection or

is made so by extraneous evidence, the party

8



producing the instrument and claiming under it

is bound to remove the suspicion by accounting
for the alteration."

An examination of the case of Smith v. U. S. will

demonstrate that the rule of law quoted, and upon

which this Court has rested its decision herein, has no

application to the case at bar. The action was upon

a bond of a United States marshal; the defendant,

Smith, was one of the sureties upon the bond and his

plea, among other things, was non est factum. When
the government offered the bond in evidence the

defendant objected to it, because it appeared upon

the face of the bond that the name of Philip A. Hayne,

one of the sureties, had been erased. The plaintiffs

yielded to the objection and introduced evidence

tending to show that the erasure had been made

prior to the approval of the bond. The defendant

then offered evidence tending to show that Hayne s

name was subscribed to the bond as surety at the time

he, defendant, signed, and that the subsequent erasure

was made without his knowledge and consent. It

will thus be seen that in that case the plaintiff was

seeking to charge the defendant upon an instrument

showing upon its face to have been altered, as a

genuine instrument. The plaintiff was claiming under

the altered instrument. The plea of the defendant

put the execution of the instrument in issue. Under

these facts the Court held that the burden was upon

the plaintiff to prove Smith's execution of the instru-

ment in its altered form upon which they, plaintiff,

relied to charge him ; and it was in view of these facts

that the language quoted was used. This language
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is limited by its terms to " the party producing the

instrument and claiming under it.''

On the other hand, in the case at bar, the defend-

ants did not produce the altered instrument; nor did

they claim under it. The plaintiff produced it, and

claimed that before the alteration the instrument was

presented to and accepted by the Berners Bay Com-

pany. This is the finding of the Court, which is

wholly vmsupported by any evidence whatsoever.

The mere production by the plaintiff of the altered

instrument (Plaintiff's Exhibit D) afforded not the

slightest evidence that it was executed prior to its

alteration, and the error of the Court consists in

the holding that in the absence of any evidence explaining

the alteration, on the part of the defendants, the trial

court was justified in concluding that the alteration

was made subsequent to the time it was presented to the

Berners Bay Company.

This contention, we earnestly insist, is not opposed

to the ruling in the case of Smith v. U. S. , for the ques-

tion before the Supreme Court in that case bears no

analogy to the question here involved. On the other

hand, our contention here is supported b}^ authorities

which we will proceed to examine.

The case of Little v. Herndon, 10 Wall, 26, was an

action in ejectment. An objection was made to one

of the patents offered on the ground of erasure. There

seems to have been no evidence upon the subject

other than what appeared upon the face of the instru-

ment. It was offered by the plaintiff, who claimed

under it, and the objection was interposed by the

defendant. Said the Court, at p. 31, speaking throtigh

Mr. Justice Nelson:
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" In the absence of any proof on the subject

the presumption is that the correction was made
before the execution of the deed. In a recent

case in the Queen's Bench, Lord Campbell, Chief

Justice, in delivering the opinion of the court,

after referring to the note in Hargreve & Butler's

Coke Littleton, 225b, where this rule was asserted,

observed: 'This doctrine seems to us to rest on
principle. A deed cannot be altered, after it is

executed, without a fraud or wrong; and the

presumption is against fraud or wrong.
' '

'

Here the rule was applied in favor of the party

producing the instrument and claiming under it, in its

altered form.. How much more, then, should it be

applied, when it is produced by the party claiming

against it in its altered form, and asserting that it

was executed before the alteration was made! Can

it be said that the mere production of an altered

offer to sell raises a presumption that the offer was

made prior to the alteration? Hanrick v. Patrick, 119

U.S. 156. This also w^as a case of a deed, in an action

for land. The principle is not discussed at any length

by the Court, but the rule is simply announced on

the authority of Little v. Herndon that "the presump-

tion was that the erasure was made before the exe-

cution of the deed."

Ex parte Perkins, 29 Fed. Rep. 900, was a case

of contested election. It seems there were a number

of erasures and changes on the tally sheets of the

returns. Judge Gresham sa3^s (p. 907)

:

"The legal presumption as to such erasures

and changes is that they were made before the

paper was signed, and the presumption is not to

be overthrown by mere suspicion."
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Wolferman v. Bell, 32 Pac. 1017, is a decision

by the Supreme Court of the State of Washington.

In speaking of the rule under consideration the Court

says

:

"The rule that the alteration raises a presump-
tion against the instrument cannot be indulged

without conflicting with the general proposition

that fraud is never presumed, and with another

general proposition, that the burden of proof is

upon the party who pleads an affimiative defence.

If it is put in issue by the pleadings, it is a fact

in the case to be determined by the jury, subject

to the same rule of presumption as any other

fact to be proven in the case. There is an abun-
dance of authority to sustain this view, and we
think it a reasonable one There is no
testimony on the subject of the alteration."

These views are in accordance with the decision

of the Supreme Court in Little v. Herndon, supra,

and the English authorities there cited.

The Washington court has adhered to the rule

in the following later cases.

Yakima Nat. Bank v. Knipe, 33 Pac. 834.

City of Fairhaven v. Cowgill, 36 Pac 1093.

Kleeb v. Bard, 40 Pac. 733.

Blewett V. Bash, 61 Pac 770.

In Richardson v. Fellner, 60 Pac. 270, 273, the

Supreme Court of Oklahoma said

:

"Where it is admitted that the signatures are

genuine, the presumption will be entertained that

any and all alterations appearing over such signa-

tures were made before signing, and the burden
of proof in such case will be upon the one alleging
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the alteration to show that such alteration was
made after the note was executed, and without the

consent of the makers."

North River Meadow Co. v. Shrewsbury Church,

53 Am. Dec. 258, was an action to recover taxes upon

an assessment made. There were material alterations

apparent on the assessment, and no evidence as to

when, where and under what circumstances they were

made. Said the Supreme Court of New Jersey, at

pp. 2G1, 262, speaking through the Chief Justice:

" It was not incumbent upon the plaintiff to

prove that the alteration apparent upon the face

of the assessment was made before the assessment
was signed. The presumption is not against, but
in favor of the validity of the writing. It is

incumbent upon the party charging the instru-

ment to be void, by reason of an alteration sub-

sequently made, to sustain the averment by clear

proof."

Beaman v. Russell, 20 Ver. 205; 49 Am. Dec. 775,

was an action upon a contract of indemnity, which

showed a material alteration upon its face. There

was no evidence concerning this alteration. The trial

court refused to admit it in evidence, and directed a

verdict for the defendant. The Supreme Court re-

versed the case, and held that at common law the nile

was that in the absence of an}^ explanatory evidence

it would be presumed that the alteration was made

before signing.

Franklin v. Baker, 48 Ohio St. 296; 29 Am. St.

Rep. 547, was an action upon a promissory note.

Defendant denied the execution. The signature having
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been proved, the note was received in evidence, over

objection that it showed alterations upon its face.

The Court charged that the burden was upon the

party attacking the note to prove the alteration after

execution and without authority; and refused a re-

quested instruction that if the jury from an inspection

of the note find there are suspicious alterations they

must find for defendant, unless the alterations were

satisfactorily explained. Said the Court

:

"The only presumption the law indulges in such

cases is in favor of the honesty and good faith of

what appears to have been done. Hence it was
the duty of the jury to presume, until the contrary

appeared, that any erasure or interlineation to be

found in the note had been m.ade before the note

was executed, since that presumption not only

consists with the integrity of the party who made
it, but is conformable to human experience at this

day of the connection between such changes to

be found in promissory notes and other written

instruments and the time when they were made."

Hagan v. Insurance Co., 81 Iowa, 321, 330; 25

Am. St. Rep. 493, 497, was an action upon an insurance

policy, plea by defendant of a material alteration

avoiding the same. Policy was introduced and no

testimony as to when or by whom the alteration was

made. Held, the burden was upon the defendant

pleading the fraudulent alteration and in the absence

of any other evidence than the instrument itself, the

jury must presume the alteration, to have been made

prior to execution. Said the Court:

"The alteration is not against the writing

unless done after delivery, without authority.
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Apparent alterations are often made before deliv-

ery, and sometimes alterations are made after,

with or without authority. Hence the mere fact

of alteration furnishes no evidence as to when it

was made, nor whether made by authority or not.

If the alteration was not apparent upon an in-

spection of the instrument, the burden of proof

that it was altered would be upon the party who
alleged it. If either of two opposite presumptions
are equally inferable from an established fact,

it cannot be said that that fact tends to prove
either. If, from the fact of alteration, it may
not be presumed that it was made after delivery,

and without authority, then surely the burden
of so proving is upon him who alleges it."

The foregoing authorities show that the rule

therein announced was the settled rule of the common

law as early as the time of Lord Coke.

It was therefore the statutory rule of law in Alaska.

Carter's Code, Sec. 367, Part V, reads:

"So much of the common law as is applicable

and not inconsistent with the Constitution of the
United States or with any law passed or to be
passed by the Ccngress is adopted and declared
to be law within the District of Alaska."

Let us now turn to the record and examine to

see just what the evidence is upon this question of the

offer to sell the fifteen claims. The original offer

was attached as an exhibit to the deposition of Henry

Endicott. He found it among the papers of the com-

pany. But he states that he does not know how,

when or by whom the words "last twelve" were in-

serted. (Rec, pp. 187-191.)

William Endicott testified to the same thing.

(Rec, pp. 223, 224.)
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Willis E. Nowell was in Alaska during the year

1896, and of course could have known nothing about

this transaction in Boston. (Rec, p. 356.)

The presumption which the Court has fastened

upon the interlined words "last twelve" has not only

been made the sole basis of the finding to the effect

that the offer of June 3, 1896, was made to the stock-

holders of the Berners Bay Company at the stockholders'

meeting of June 24, but it has also been made the

sole support and basis of the further finding "that

said company accepted said offer.

The records of a corporation are the best evidence

of the proceedings of the stockholders at the stock-

holders' meetings; and the proceedings of the directors

at the directors' meetings. Such books were the only

evidence introduced in this case as to what was done

at the meeting of the stockholders of the Berners Bay

Company, heldonJune 24, 1896. These books were intro-

duced by the plaintiff. The original books are before

this court. The proceedings are found in the printed

record, pages 590 to 608. This record was kept by

C. O. Barrows, who was sworn to faithfully perform

the duties of clerk of the company. (Rec, p. 589.)

This record is the only one ever made of the proceed-

ings of the stockholders' meeting of June 24, 1896.

It is not interlined, altered or erased in any particular.

It contains, first, a record of an offer made by Thomas

S. Nowell in behalf of himself and Willis E. Nowell

to sell to the company twelve claims, not fifteen. It then

contains, immediately following, this entry (Tr. 5978)

:

" Thereupon after due consideration it was unani-

mously voted. That the above offer of Mr. Thomas S.
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Nowell on his own behalf and that of Willis E. Newell,

to sell tJiis company the last twelve named mining

properties in Article III of the call for this meeting

is hereby accepted/'

Then follows at length provision and authority

for the issuance of the bonds and the execution and

form of the mortgage deed which were subsequently

executed as there provided and upon which the right

of the appellees who have brought this suit depended:

tJie very mortgage and bonds pleaded by the plaintiffs.

This record is the only minutes ever made, or

claimed to have been made, of the proceeding of the

stockholders' meeting of June 24, 1896. But this is

not all. There is another piece of evidence in the

record which we are firmly convinced this court has

entirely overlooked in reaching its decision, viz.

:

On June 30, 1896, only six days after the stockholders'

meeting, a meeting of the directors of the Berners

Bay Company was held. The record of this meeting is

found on pages 347 and 348 of the printed record,

and reads in part as follows

:

"Boston, June 30, 1896.

A meeting of the Directors of the Berners Bay
Mining & Milling Company was duly held at the
office of Thomas S. Nowell, 5 Tremont Street,

Bcstcn, Mass., this day at eleven o'clock in the
forenoon pursuant to a call and notice to all

directors.

There were present Messrs. Aaron Hobart,
Henry Endicott, Wallace Hackett and Thomas S.

Nowell. . . .

The records of the stockholders' meeting of June 24,

1896, and the mortgage trust deed securing the

$500,000 of bonds thereat authorized were then

presented and considered "
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Now we earnestly press upon the Court the fact

that there was not a SA^lable of evidence offered or

claim made that this record does not speak the truth.

It is the act of the Bemers Bay Company itself in

whose shoes the plaintiff stands, and whose rights

alone he can enforce. It is the official act of Henry

Endicott, the intervenor. And when Henry Endicott

was questioned about this meeting and his approval

as a director of the record of the stockholders' meeting

of June 24, he does not deny that he was present,

but sa^^s:

"I am not sure whether I was present at such
meeting. If I was present, I am sure the minutes
of the meeting were not read in full, and if ap-

proved, cnlv as a matter of form without reading."

(Rec, p. 196.)

He was also asked about the deed in trust named,

which did not contain the Johnson claims, but did

contain the other twelve, and whether it w^as laid

before the directors on that date and examined and

approved by them, and says:

"I cannot say, but I feel sure the deed was not

read — either by me or by the secretary — or

examined by me." (Rec, p. 197.)

Now we earnestly request the Court seriously

to consider whether this solemn act of a board of

directors had nine years before and acquiesced in

and acted upon during that whole period, by all

parties in interest, is to be overturned and held for

naught because one director now swears he did not

do his duty? Does his testimony even tend to show
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that the other directors, for instance, Hobart and

Hackett, did not do their duty and act for the corpo-

ration? Does it not show conclusively that Thomas

S. Nowell told the truth when he testified that after

his discussion of the matter of turning over the fifteen

claims to the company had with Henry Endicott

on or about June 3, 1896, the directors determined to

take only the twelve which had been fully paid for,

and that therefore the offer was made of the twelve

only, and the Johnson claims were never offered to

the Bemers Bay Company? For the undisputed fact

was that at that time Willis E. Nowell only had an

option to buy the Johnson claims, and $25,000 was

thereafter to be paid thereon. This money was

paid by the Nowells, not by the Bemers Bay Company.

The Nowells paid the expenses of procuring the patent,

and paid the purchase money to the government, not

a cent was paid by the Bemers Bay Company. Yet

by the decree in this case the defendants are stripped

of this property, without a cent of reimbursement,

or offer of reimbursement. Not only does the decree

enforce specifically a contract which the evidence

shows was never made, but it enforces a contract at

least $30,000 more valuable to the plaintiff than the

one he pleaded. It does not enforce a conveyance of

the Johnson Group as it was on June 24, 1896, the date

when the right to a conveyance is alleged to have

accrued, but it enforces a conveyance in 1906, with

$25,000 of incumbrances paid by defendants, and

with the land patented and the purchase price paid to

the government also by the defendants. Is this

equity? Is it not rather confiscation?
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We earnestly ask the Court whether a grave error

has not here been made and a great wrong done the

defendants, which this Court ought to correct?

4. The Court erred in finding that the three Johnson

claims constitute the consideration for the issuance of the

increased capital stock and the increase of the bonded

indebtedness.

The argument hereunder is largely covered by

what we have said above. But we wish, in addition

thereto, to press upon the Court that this finding

leaves out of sight entirely the twelve claims actually

deeded the company by the Nowells, and the con-

sideration therefor. It also ignores the fact that of

the new bonds issued the Nowells did not get one

cent, but such bonds were sold to obtain funds to

develop the Berners Bay properties. It also ignores

the fact that $500,000 face value of the new stock

was issued, not for the Nowells, but to be used as a

bonus in floating the new issue of bonds. All that the

Nowells got was the deferred stock which was not to

participate in dividends until dividends had been

paid on the remaining stock to the aggregate amount

of its face value — an absolutely worthless considera-

tion as it turned out.

5. The Court erred in finding and holding that:

''At some time subsequent to June 24, 189G, the

corporate records of said company were so altered,

changed and falsely entered as to make it appear

that in the transactions at the said meeting only the

last twelve of the fifteen mining claims so enumerated,

and set forth in said written offer and said notice

of stockholders'' meeting had been offered and trans-

ferred to said corporation, and said group of claims,
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known as the Johnson Group, were wrongfully

and fraudulently made to appear on the records of

said corporation as having been omitted from said

offer and transfer by the wrongful and fraudulent

insertion in a pretended offer of sale, recorded in

the minutes of said stockholders' meeting of the

words 'last twelve,' etc.''

This finding, of course, is based upon and assumes

that the offer of fifteen claims was made on June 24,

189G, to the Bemers Bay Company; which finding is

supported, not by the evidence, but by a presumption

by the Court from the mere fact of the interhneation

of the words "last twelve" in the offer made. This

question is dealt with under the third subdivision

above, and we will not repeat what is there said. But

in addition thereto we earnestly ask the Court to

consider whether there is a scintilla of evidence to

support the further finding above set out. It is

asserted, for instance, that "at some time subsequent

to June 24, 1896, the corporate records of said com-

pany were so altered, changed and falsely entered,"

etc. Now, as we have seen, there is not a syllable of

evidence that there ever were any corporate records

of the meeting of June 24, except that made by C. O.

Barrows, and which appears at pages 590-608. There

is not a scintilla of evidence that this record was ever

"altered" or "changed." Before a record can be

said to be "falsely entered" there must have been a

record or at least a transaction different from the record

alleged to have been "falsely entered." To make our

position clear on this point, let us exclude from our

consideration entirely the corporate records which are

alleged to have been falsely entered, and see if it is
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possible to find a scintilla of evidence upon which to

predicate a statement of what was done at the meet-

ing of June 24, 1896. Of the four witnesses called

by the plaintiff, viz., Henry Endicott, William Endi-

cott, Thomas S. Nowell and Willis E. Nowell, not one

was present at said meeting.

Henry Endicott testified that he was not at the

meeting and knew of what was done only from the

records (p. 203).

William Endicott testifies to substantially the

same thing (p. 226).

Willis E. Nowell was in Alaska, and it was con-

ceded that Thomas S. Nowell was not present. There

is then not a syllable of oral testimony concerning

what was done at the stockholders' meeting of June 24;

there was not a line of documentary evidence as to

the meeting of June 24, except the company's books,

which we are supposed to have now laid out of sight.

There is, therefore, not a scintilla of evidence from

which it can be ascertained what the transactions were

at the stockholders' meeting. Bring in now the official

minutes of the meeting, and we read a full account

of the proceedings. Apart from these minutes there

is nothing indicating what the proceedings were.

How then can it be said they were "falsely altered"?

What evidence is there that indicates that the

minutes should have been different in order to correctly

report the proceedings? None whatever. The state-

ment quoted is absolutely without support in the

evidence. Its sole basis is the presumption indulged

that the words "last twelve" were interlined after

the execution of the offer of June 22, 1896, which pre-
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sumption is against the law: and is also against the

record in the company's books and against the record

of the proceedings of the directors' meeting of June 30,

1896, the truth of which record is not questioned.

Before passing from this subject we wish to make

a few observations upon the statement that Thomas

S. and Willis E. Nowell, though present in court, did

not testify as to the alteration in the offer, nor offer

any explanation in regard thereto, upon which the

Court seemed to have laid great stress.

Willis E. Nowell was during the time in question

admittedly in Alaska, and therefore could, of course,

give no testimony, nor claim any knowledge concern-

ing the matter.

We have made a careful examination of the record,

pp. 283-353 and pp. 368-388, and we can nowhere

find that the altered offer was ever submitted or

shown to Thomas S. Nowell during his examination,

either direct, cross or redirect. The examination of

him by plaintiffs was not conducted in a way to give

any notice of the existence of such an interlined offer,

nor was it shown to him. It is not possible for a

witness to give any explanations of an interlineation

made in a writing executed nearly ten years before,

where he is not asked concerning the interlineations

themselves, is not put upon notice of the same, and

the interlined writing is not submitted to him in

evidence. Under such circumstances he can not

make explanation because he is not called upon so to

do, and no presumption can be raised against him

because of the lack of such explanations. A man
can not explain until occasion has been shown calling
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for such' explanations and he has had placed in his

hands the evidence which would enable hini to see

what he should explain.

Regarding Thomas S. Nowell, we wish to say

that he is a very old man ; the record does not disclose

his precise age, but it does show that he is the father

of children who had reached man's estate as early

as 1894, and were engaged in business in Alaska.

He was testifying to transactions that had occurred

ten years before. He frankly admitted the power

of attomev from Willis E. to himself, which if he had

been dishonest and denied, the plaintiff could not

otherwise have proved. He gave all the facts as he

could remember them, but stated that his memory

was not good, and he relied upon the records and

documents as to the facts. Concerning the details of

the writing containing the offer of sale to the Bemers

Bay Company, dated June 22, 1896, he had no recol-

lections, and as above shown, it was not submitted to

him in evidence. But he did state that he never entered

into a contract to convey the Johnson Group to the Ber-

ners Bay Company. Yet because this old man re-

fuses to testify to things he does not remxember con-

cerning the details of this long past transaction, he is

branded as a swindler, when it must be evident that

if he were the sort of man to do what he is charged

with . doing, he would not have hesitated to swear

that the interlineation in question was made before

signing and that he remembered it perfectl}^ The

entire body of stockholders of the Bemers Bay Com-

pany, in 1897, unanimously trusted him with full

discretionary powers. (Rec, pp. 402-406.) The Endi-
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cotts were present or represented at this meeting, and

it took place after they knew that the Johnson prop-

erties had not been sold and transferred to the com-

pany.

Besides this, Wallace Hackett, who was at all

times a director in the Bemers Bay Company, became

a stockholder and director in the Alaska Nowell

Company, to which the Johnson Group was conveyed

and by which it was patented. If there was fraud he

was necessarily a party to it.

And here we ask particular attention from the

Court to our most earnest contention that in the

absence of proved fraud there can be no question that

the plaintiffs were guilty of acquiescence and laches

under the rulings of this Honorable Court in Moore v.

Ntckey et al, 133 F. R. 289.

6. The Court erred in holding that this suit was not

barred by laches of appellees, even in view of its findings

of fact.

We earnestly press upon the Court a reconsidera-

tion of this ruling, and of the reasons assigned therefor.

These reasons as given in the opinion are

:

First: That it is not shown that there is any change

in the value of the claims. Let us see. In June, 1896,

the Johnson Group consisted of unpatented, undevel-

oped mining claims, encumbered with a purchase

mone}^ claim for $25,000. This purchase money

claim has since been paid by the appellants and they

have also procured the patent and paid the govern-

ment the purchase price. It is certainly then worth

some $30,000 more now than in 1896. This was all

acquiesced in by appellees and those they represent
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after full knowledge that appellants were claiming

the property as their own and had repudiated any

alleged trust.

Second: That Henry Endicott did not discover the

alleged fraud until six months after the stockholders'

meeting.

This is not borne out by the record. He dis-

covered it six days after the stockholders' meeting,

when he as a director considered the minutes of that

meeting. But if he only discovered it six months

thereafter he then waited nine years before making his

claim, and not until after the Berners Bay Company

had become hopelessly insolvent.

Third: That he could not find the letter of Jtine 3,

1896, until 1900.

But he made no effort in the meantime to obtain

from the Nowells any recognition of the claim of the

Berners Bay Company to the Johnson Group. Be-

sides, the loss of the paper did not preclude him from

suing. In dealing with a similar claim as an excuse

for a delay less than half the length of the delay here,

the Circuit Court of Appeals for the Eighth Circuit in

Curtis V. Lakin, 94 Fed. 251, at 254, says:

"Besides, the excuse which is given in the bill

for waiting a year or more after the mining claims

were ccnveyed to the corporation, before bringing

a suit or taking any other steps to preserve their

right to the property, is unsatisfactory, and
therefore insufficient. It is somewhat remarkable,

to say the least, that an agreement, upon which

the plaintiffs' right to a large interest in a mine,

supposed to be of great value, depended, should

have been misplaced, and not found for a year,

and that intelligent business men should have
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supposed that the loss of the agreement would
necessarily prevent them from establishing their

right to an interest in the Utah claims, and that

no effort was made in the meantime to obtain

from their alleged copartner other recognition

of their interest in the property."

This language seems to us singularly applicable

to the case at bar. Could Henry Endicott have sup-

posed that the loss of the unsigned memorandum of

June 3 precluded him from proving its contents?

Or enforcing a supposed agreement between the

Nowells and the Berners Bay Company? But then

after he found the paper in 1900 he still waited some

six years longer.

Fourth: That after he found the agreement Nowell

was making endeavors to sell the Berners Bay properties

and Johnson properties together, and that he, Endicott,

was more anxious to realize on such deal than to delay

the consummation of the same by litigation over the

Johnson properties.

In other words, Henry Endicott waived his

claim, or supposed claim, to see if he could not realize

his money on the basis of the ownership of the Johnson

claims in the Nowells. He took his chances on that

theory. Instead of serving as an excuse for delay, it

affords an unanswerable reason why relief should

now bs denied him.

The Supreme Cotn"t in Twin Lick Oil Co. v.

Marbery, 91 U.S. at p. 592, says:

"No delay for the purpose of enabling the

defrauded party to speculate upcn the chances

which the future may give him of deciding profit-

ably to himself whether he will abide by his
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bargain, or rescind it, is allowed in a court of

equity."

In Sagadahoc Land Co. v. Ewing, 65 Fed. 705,

Mr. Circuit Judge Taft said:;

"If the property is of a speculative or pre-

carious nature, it is the duty of a man complaining
of fraud to put forward his complaint at the earliest

possible time. He cannot be allowed to remain
passive, prepared to affirm the transaction if the
concern should prosper, or to repudiate it if that
should prove to be to his advantage."

Yet that is precisel}^ what the Endicotts did here.

According to their evidence they were willing if the

Nowells should succeed in developing and selling the

Berners Bay property so that they could realize on

their holdings to forego the claim to the Johnson

Group. When after years of effort that failed, they

now seek to repudiate their long ratification of, and

acquiescence in what was then done.

Fifth: The fact that F. D. Nowell was receiver.

We earnestly insist that this does not furnish a

legal excuse for the delay for this. No one ever

requested the suit to be brought during the time in

question. No application was made to the court to

appoint a new receiver. No claim was made by any

one in behalf of the Berners Bay Company of an interest

in the Johnson Group. The receivership of F. D.

Nowell was acquiesced in by the Berners Bay Company,

its officers, directors and stockholders without question

during all these years.

7. The Court erred in holding that the issuance

of the patent to the Nowell Mining & Milling Company
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was not a bar to this suit and conclusive upon the owner-

ship of the Johnson Group.

We earnestly ask the Court to consider whether

the Nowell Mining & MilHng Company and the Bemers

Bay Company were not necessarily adverse claimants

within the meaning of the statute when the former

applied for the patent to the Johnson Group. There

was no contract or other relation existing between

them; the former was not even in existence when

the rights of the latter are alleged to have accrued

The cases cited in the text of Judge Lindle}^ and those

cited by the Court, are all cases of co-owners, and we

think different in principle from the case at bar.

In conclusion, we desire to say that we are satisfied

a great injustice has been unwittingly done the apel-

lants by this decision. The case is an important

one from the large interests involved and the questions

raised, and for that reason, among others, we earnesth'

ask the Court to grant a rehearing; and if upon such

rehearing the Court has the slightest doubt as to

whether it ought not to reverse the decree, we would

then most respectfully ask that the case be returned

to the District Court for further evidence, according

to appellants' Petition relating to Decree and Mandate.

Respectfully submitted,

Thomas S. Nowell,

Willis E. Nowell,

Nowell Mining & Milling Company,

Alaska Nowell Gold Mining Company,

By MALONY & COBB,

GEORGE M. NOWELL,

their Attorneys.
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I certify that in my opinion the new evidence

above referred to and prayed for is material and proper,

and that this motion is not made for the purpose of

delay.

MALONY & COBB,

GEORGE M. NOWELL,
of counsel for Defendants-Appellants.
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